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THE SOUTH AFRICAN ASSOCIATION OF
CONSULTING ENGINEERS

CONDITIONSOF AGREEMENT
FOR CONSULTING ENGINEERING SERVICES

EXPLANATORY NOTES
This Form of Agr eement has been devel oped by the South African Associationof Consulting Engineersin
response to the needs of Consulting Engineers and their Clients in respect of the wide range of services

being handled by members of the Associaion. ThisForm replacesdl the Association'sexisting Modd Forms
of Agreement in respect of new Agreements.

TheFormof Agreement ismade up of the following components: -
Agreement and Specific Provisons

Theformal document which will be completed and signed by thetwopar ties. Any vaiationsto the Conditions
of Agreement may be recorded and incorporated into the Specific Provisions.

Conditions of Agreement

The standard clauses defining the responsibilities of thepar tieson métters, which would normelly be gpplicable
to dl formsof appointmen.

Appendix A: Guideine Scope of Services and Remuneration.

TheClient and Consulting Engineer will specify the scope of theser vices which theConsulting Engineer
has to provide for the project, or portion of a project and will define the remuneration, or the method of
determining the remuneration, to be paid to the Consulting Engineer for providing theser vices.

It is recommended that Appendix A be crested specificaly for each project, but the Guideline Scope of
Ser vices and Tariff of Feesfor Persons Registered intermsof the Engineering Profession Act 2000 (Act No.

46 of 2000) is provided for standard conditions. This guideline document may be used asis, or suitably
amended to suit particular requirements.

This document is produced in a format thet alows the sections required to form the Client/Consulting
Engineer Agreement for aproject to bebound inasingleproject specific document. Any additiona pages
required should be attached to the relevant section of the document.

All changes or variations to the standard conditions of this document required for a project should be dedlt
with in the Specific Provisons and not by dtering the sandard wording.

Words or expressonsin bold font are defined in Clause 1.1 of the Conditiors of Agreement.

July 2003
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CONDITIONSOF AGREEMENT

1. DEFINITIONS & INTERPRETATION

11 Definitions

The fallowing words and expressons shal have the meanings assgned to them except where the
context requires otherwise: -

()

@

©)

4

©)

©)

()

" Agreement” means this Form of Agreement for Consulting Engineering Ser vices,
induding the Agr eement and Specific Provisions, the Conditionsof Agreement, together
with any gppendices thereto.

" Client" means the contracting party named in the Agreement, who employs the
Consulting Engineer.

" Consulting Engineer" means the contracting party named in the Agreement, who is
employed by the Client to perform the services.

" Contract" means the agreement or agreements between the Client, or his designated
representative, and the contr actor (S) for the execution of al or aportion of theworks by
the contractor (9).

" Contract Documents' meansdl documentsreating to thewor ks induding thoseissued
by or through theConsulting Engineer or thel ead Consultant, induding, but not limited
to, the contract drawings, bills of quantities, specifications and schedules and any
amendments thereto.

" Contractor" meansany person or lega person under contract to the Client to execute
theworks or part thereof and includes any sub-contractor to whom any part of theworks
has been sub-let by a contractor.

" Cost of theworks" means the total amount, exclusve of vaue added tax, certified or
which would be certified for payment to contractor s (irrespective of who actualy carries
out the works) in respect of the works designed, specified or administered by the
Consulting Engineer, before deduction of liquidated damages or pendlties, including —

(@ apro-rataportion of al preliminary and general items gpplicable to the works;
and

(b) thecodtsof new materids, goodsor equipment, or afair evauation, of such materid,
goods or equipment as if new whether supplied new or otherwise by, or to, the
Client and including the cogt or a fair evduaion of the cogt of ingdlation (the
sourcing, ingpection and testing of such will comprise additional ser vices by the
Consulting Engineer);
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)

" day" means the period between any one midnight and the next.

9 "month" meansaperiod of one month according to the Gregorian calendar commencing
with any day of the month.

(20) "party" and " parties' means the Client and the Consulting Engineer and " third
party" means any other person or entity, as the context requires.

(12) " Principal Agent or Lead Consultant" meansthe party appointed by theClient toteke
overdl responghility for the adminigtration of the project, including the work of other
Consulting Engineers.

(12) "Project" meanstheproject named in the Agreement for which theser vices areto be
provided.

(13) " Services' meansthe service or servicesto be performed by theConsulting Engineerin
accordance with theA gr eement and comprises Normal Services, Additiona Servicesand
Exceptiond Services.

(14 " Stage" means ether the Report Stage, the Prliminary Design Stage, the Design and
Tender Stage, the Congtruction Stage or any other Stage of theser vices to be performed
by the Consulting Engineer, asdescribed in this Agreement.

(25) “Tax” meansVaue Added Tax, Sdes Tax or any other statutory tax or levy gpplicableto
thisAgreement.

(16)  "Works' meansthe activities on aproject for which contractors areunder contr act to
the Client to perform or is intended to be performed, including the supply of goods and
equipment.

12 I nterpretation

@ The headings in the Agreement shall not be used in itsinterpretation.

2 Thesngular includesthe plurd; the masculineindudesthefeminine and viceversawherethe
context requires.

3 If thereis conflict between any of the provisonsof the Agr eement thenthefollowing order
of priority shall apply in the interpretetion of the parties obligations: -

Additiond documents specified in the Specific Provisons
Appendix A
Specific Provisons
Conditions of Agreement
4 All monetary amounts excludetax.
5 Words or expressonsin bold font are defined in Clause 1.1.

2
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21

2.2

2.3

24

25

2.6

OBLIGATIONSOF THE CONSULTING ENGINEER

Duty of Care

The Consulting Engineer shal exercise reasonable professona skill, care and diligence in the
performance of the services.

Exercise of Authority

Where the ser vices include the exercise of powersto certify, decide or exercise discretioninterms
of a contract between the Client and any third party, then the Consulting Engineer shal actin
accordance with that contr act, but asan independent professiond acting with reasonable skill, care
and diligence.

Designated Representative

The Consulting Engineer shal designate in writing a person to act as his representative and such
person shdl have complete authority to receive ingtructions and to give information to the Client on
bendf of the Consulting Engineer.

Co-operation with Others

The Consulting Engineer shal perform the services in conjunction with any other Consulting
Engineers or specidists who are providing services to the project and he may make
recommendationsto the Client in respect of such appointmentsfor certain parts of theproject . The
Consulting Engineer shdl only be responsiblefor hisown performance and the performance of his
ab- Consulting Engineersor specialistswho have specifically been appointed by the Consulting
Engineer to assst him with the services.

Notice of Change

On becoming aware of any matter which shal materidly change or has changed the scope, cost or
timing of the ser vices or theworks, the Consulting Engineer shdl givenaticeto theClient, save
that the Consulting Engineer isempowered to makeminor changesor variationswithin the overal
programme or budget and within such parameters as are defined by the Client, provided that such
changes are reported timeoudly to the Client.

Construction Stage Services
The Consulting Engineer will monitor any construction to the extent described in Appendix A.

The Consulting Engineer cannot ensure the performance of the contractor nor guarantee against
any falure by theContr actor to perform hiswork in accordance with the contr act. Theprovisonof
condruction stage ser vicescreates no contractud relationships between the Consulting Engineer
and the contractor and the Consulting Engineer has no lighility to the contractor in any way
arisng out of such services.
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31

3.2

3.3

34

35

OBLIGATIONSOF THE CLIENT

Information

The Client shdl timeoudy provideto the Consulting Engineer, freeof cot, dl information thet may
be reasonably required for the provision of the ser vices. The Consulting Engineer shal beentitled
to rely on the accuracy and completeness of such information furnished by or on behdf of theClient.

Decisions

The Client shdl give his decison on al matters properly referred to him by the Consulting
Engineer in writing within a reasonable time so as not to delay the ser vices or the contract.

Assistance

The Client shdl co-operate with the Consulting Engineer and shal not interfere with or obstruct the

proper performance of the services. TheClient shal as soon as reasonably possible :

@ Authorise the Consulting Engineer to act as his agent as may be necessary for the
performance of the ser vices.

2 Provide dl available maps, plans, record drawings and other relevant information.
©) Procure the Consulting Engineer’s ready accessto theproject Ste.

()] Obtain &l gpprovds, licences and permits from governmenta, regiond and municipa
authorities having jurisdiction over theproject , unless otherwise stated in Appendix A.

5 Designate in writing a person to act with his complete authority to give ingructiors for and
to receive information on his behdf.

Services of Others

The Client shal a his cost engage such other Consulting Engineers and specidists as may be
necessary for the proper completion of the project . TheConsulting Engineer shal co-opearaewith
such Consulting Engineers and specidists, but shal not be responsible for them or for ther

performance.
Notice of Change

On becoming aware of any matter which materialy shal change or has changed the scope, cost or
timing of the services or the works, or on becoming aware of any defect or deficiencies in the
services or theworks, the Client shall give appropriate notice to the Consulting Engineer.
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3.6

41

4.2

4.3

44

Issue of I nstructions

Where the Consulting Engineer isrequired to administer thework of othersor of any contract on
behdf of the Client, then the Client shal only issue ingructions related to such work or contract
through the Consulting Engineer. Further, the Client shal not enter into any agreement or
contract which describes the duties of the Consulting Engineer or imposes obligations on him
without first obtaining the Consulting Engineer’ s written agreement thereto.

DURATION OF AGREEMENT
Commencement

The appointment of the Consulting Engineer shal commence fromthe date of theagr eement or
from the time when the Consulting Engineer began to perform any of theser vices provided for in
this agr eement, whichever isthe earlier.

Completion

Unlessterminated under one of the other clauses, the gppointment of the Consulting Engineer Sl
be completed when the Consulting Engineer submitsthefina report or when herenderstheclosing
account, whichever isthe later.

ForceMajeure

If circumstances arise for which the Consulting Engineer is not responsible and which meke it
impractica orimpossiblefor the Consulting Engineer to perform theser vices inthenorma manner
as contemplated by the partiesin accordance with the agreement in whole or in part, then the
Consulting Engineer shal promptly notify the Client.

If in those circumstances certain ser vices have to be suspended, the time for their completion shall

be extended by the extent of the delay plus areasonable period for their resumption or, if the speed

of performing certain ser vices hasto be reduced, thetimefor their completion shall be extended as
may be necessary due to the circumstances. The Client shdl pay to the Consulting Engineer such

additiona fees and expenses as may be agreed as appropriate to the work undertaken by the

Consulting Engineer in providing the necessary additiona ser vices.

Termination by the Client
The Client may suspend al or part of the Ser vices or terminate the agr eement by notice to the

Consulting Engineer who shall immediately make arrangementsto stop t he ser vices and minimise
further expenditure.
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4.5

4.6

4.7

51

Termination by the Consulting Engineer

The Consulting Engineer may by notice of & least 30 days terminate the agr eement, or at his
discretion and without prejudice to the right to terminate, may suspend or continue suspension of
performance of the whole or part of the ser vices:

(@] when, 30 days &fter the due date for payment of any invoices, the Consulting Engineer
has not received payment of that part of it which has not by that time been contested in

writing by theClient, or

2 when the ser vices have been suspended under either Clause 4.3 or 4.4 and the period of
suspension has exceeded 6 months, or itisclear to theConsulting Engineer thatitwill be
impossble or impractica to resume the suspended services before the period of
suspension has exceeded 6 months, or

€)) if the Client is in materid breach of a term of the agreement and fails to rectify such
breach within 14 days of the receipt of written notice requiring him to do so.

Payment due upon Suspension or Termination

Should ingtructions having been given by theClient to theConsulting Engineer to procesd withany
of the stages of services and the whole or part of the works is cancelled or abandoned or
postponed for aperiod of morethan Sx months, the Consulting Engineer shall beremunerated for
ser vices performed, plus asurcharge of onetenth of the full fee which would have been payable to
the Consulting Engineer had his ser vices been completed in terms of his engagement

Rightsand Liabilities of the Parties

Completion, suspension or termination of the agr eement shall not prejudice or affect the accrued
rightsor ligbilities of the parties

REMUNERATION - GENERAL

Payment

The Client shdl remuneratethe Consulting Engineer for ser vicesrenderedinaccordancewiththe
details stated in the Specific Provisonswhich form part of this Form of Agreement and shall further
pay for any additiona or exceptiona ser vices in accordance with the principles contained in the
Specific Provisons or at rates and prices agreed between theClient and the Consulting Engineer.
Where a payment schedule has not been agreed then the Consulting Engineer will be entitled to
render interim monthly invoices, based on progress, throughout the duration of the ser vices.
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5.2

53

54

55

6.1

6.2

Timefor Payment

Amounts due to the Consulting Engineer shdl be paid in full on the agreed dates or within thirty
(30) days of thedate of issue of any invoice. If the Consulting Engineer does not receive payment
by the time stated then the Consulting Engineer shdl be paid interest a the prevailing prime
overdraft rate of theConsulting Engineer’ sbank plus 2 percentage points per annum compounded
monthly calculated from the due date of payment. A certificatefrom aduly appointed officid of the
Consulting Engineer’ sbank shdl be primafacie proof of the overdraft rate charged by such bank.

Disputed I nvoices

If any item or part of anitemin an invoice submitted by theConsulting Engineer isdisputed by the
Client, the Client shdl give natice before the due date of payment with reasons, but shdl not delay
payment on the remainder of the invoice. Clause5.2 shal apply to contested amounts which are
finaly determined to be payable to the Consulting Engineer. Where the Client inadvertently

overpaysthe Consulting Engineer then the Consulting Engineer shal refund excessamount on
the same basisasin Clauses 5.2 and 5.3.

Reimbur sable Expenses

Al expenses necessarily incurred by the Consulting Engineer in connection with the ser vices sl
be reimbursed on amonthly basis as an additiona charge unless specifically incorporated in the fees
and expenses set out in the Specific Provisions.

Independent Audit

In the case of services carried out on atime charge basis and for dl other directly reimbursable
expenses the Consulting Engineer shal mantain records which clearly identify such time and

expenses and shd| retain such recordsfor aperiod of 12 months &fter the completion or termination
of the services Within this period the Client may, on not less than 14 days notice, requirethat a
reputable and independent firm of accountants, nominated by the Client and at the Client's expenss
audit any such time and expenses clamed by the Consulting Engineer by atending during normal
working hours at the office where the records are maintained.

LIABILITY AND INSURANCE
Liability of the Consulting Engineer

The Consulting Engineer shal only beliable to pay compensation to theClient arisng out of or in
connection with the agr eement if abreach of Clause 2.1 is established against him.

Liability of theClient

The Client shdl be lidble to the Consulting Engineer aising out of or in connection with this
agreement if abreach of an obligationin terms of this agr eement is established. TheConsulting
Engineer shdl have no separate ddlictud right of action againgt the Client.
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6.3

6.4

6.5

6.6

Compensation

If it is established that either party is liable to the other, compensation shall be payable only on the
folowingterms -

@ Such compensation shal be limited to the amount of reasonably foreseeable loss and
damage suffered as aresult of such breech.

2 The compensation payable by eitherparty shal be reduced by the court/arbitrator/mediator
to such extent as is deemed just and equitable having regard to the degree in which the
other party or any third party wasé fault in relaion to thelossor damage. Theliability of
the partiesis not joint and each party shdl only be ligble for that proportion of the
compensation, which is attributable to his fault.

3 In any event, the amount of such compensation will be limited to the amount specified in
Clause6.5.

Duration of Liability

Not withstanding the terms of the Prescription Act No 68 of 1969 (as amended) or any other
applicable gatute of limitation neither the Client nor the Consulting Engineer shall beheld liblefor
any loss or damage resulting from any occurrence unlessaclaim ismade in terms of Clause 8within
the period stated in the Specific Provisons, or, where no such period is stated, within a period of
three years from the date of termination or completion of this agr eement.

Limit of Compensation

The maximum amount of compensation payable by ether party to the other in respect of liability
under this agreement is limited to an amount equa to twice the amount of fees payable to the
Consulting Engineer under this agreement, excluding reimbursements and expenses unless
otherwise stated in the Specific Provisions.

Each party agreesto waive dl clams againgt the other in so far as the aggregate of compensation
which might otherwise be payable exceeds the aforesaid maximum amount payable.

If ether party makesaclaim for compensation againgt the other party and thisis not established, the
clamant shal reimburse the other for his reasonable costs incurred as a result of the claim or if
proceedings are initiated in terms of clause 8 for such costs as may be awarded.

Insurance for Liability and Indemnity

The Consulting Engineer agreesto arrange and maintain professiona indemnity insurance cover in
respect of theser vices provided under thisagr eement for theduration of theliability periodinterms
of clause 6.4, and in accordance with the details set down in the Specific Provisons.
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6.7

6.8

6.9

71

7.2

7.3

Indemnity by the Client

The Client shdl indemnify the Consulting Engineer againg dl daimsby third par tieswhich arise
out of or in connection with the rendition of theser vices save to the extent thet such clamsdonotin
the aggregate exceed the limit of compensation in clause 6.5 or are covered by the insurance's
arranged under the terms of clause 6.6.

Exceptions
Clauses 6.5 and 6.7 shdl not gpply to claims arising from deliberate misconduct.
Rights of Recourse

Notwithstanding the provisions of clauses2.1, 2.6 and 6.1 of the Conditionsof agr eement and any
other contractual duty imposed on the Consulting Engineerintermsof contr act documents, the
Client undertakesto exhaust al its contractua remedies againgt the contractor, before exercisng
any contractud rights of recourse it may have againgt the Consulting Engineer in the event of the
Client suffering any damages asaresult of any breach by theContractor of hisobligationsinterns
of the contract documents.

GENERAL PROVISIONS

GoverningLaw

This agreement shal be governed by the law of the Republic of South Africa
Changesin Legidation

If, after the date of the agreement, the cost or duration of the services is dtered asresult of

changesin, or additions to, any statute, regulation or by-law, or in the requirements of any authority
having jurisdiction over any matter in respect of the project, then the agreed remuneration and time
for completion shall be adjusted in order to reflect the impact of those changes.

Assgnmentsand Sub-Contracts

(@] Should the Consulting Engineer, being anindividud or thelast survivor of apartnership or
body corporate, die or be prevented by illness or any other circumstances beyond his
control from performing the obligationsimplied by thisagr eement, thisagr eement dl be
terminated without prejudice to the accrued rights of either party againgt the other.

2 Except as defined in (1) above, each party bindsitsdf and its partners, successors,
executors, adminigtrators, assigns and legd representetives to the other party to this
agreement and to the partners, successors, executors, administrators, assigns and legal
representatives of the other party in respect of dl obligations and liabilities of this
agreement.
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3 Neither party shall assign, sublet or transfer any right or obligation under thisagr eement
without the written consent of the other party, which consent shall not be unreasonably
withheld. Unlessspecificaly stated to the contrary in any written consent to an assgnment,
no assgnment shal release or discharge the assgnor from any obligation under this
agreement.

4) The Consulting Engineer shal not without the written consent of the Client, which
consent shdl not be unreasonably withheld, initiate, vary or terminate any sub- contract for
performance of dl or part of theser vices.

74 Owner ship of Data, Designs and Documents

@ In accordance with the relevant dlauses of the Copyright Act (Act 98 of 1978) rlating to
assgnment, the Consulting Engineer shal retain copyright of &l documents prepared by
the Consulting Engineer. TheClient shall be entitled to use them or copy them only for
the project and the purpose for which they are intended and need not obtain the
Consulting Engineer’s permission to copy for such use;

) The ownership of data.and factud information collected by the Consulting Engineer and
paid for by the Client shal, after payment by the Client, lie with theClient;

3 TheClient shdl have noright to use any documentsreferred to in this Clause where any or
al of the fees and expenses payable to the Consulting Engineer have not been paid in
accordance with this agr eement.

@ In the event that thepar tiesagree that the copyright in the documents shall be ceded to the
Client then theConsulting Engineer shall not beliableinany way for theuse of any of the
information other than as origindly intended for the project and the Client hereby
indemnifiestheConsulting Engineer againgt any damwhich may be madeaganst him by
any party arisng from the use of such documentation for other purposes.

75 Conflict of Interest and Corruption

Unless otherwise agreed in writing by the Client, the Consulting Engineear and hispersonnel shall
have no interest in nor receive remuneration in connection with thepr oj ect except asprovided for in
the agreement. TheConsulting Engineer shal not engageinany activity, which may conflict with
theinterests of the Client under the agr eement.

Notwithstanding any dameages that may be claimed againgt the Consulting Engineer in law, the
Client will be entitled to terminate the agr eement in accordancewith Clause 4.4, if itis shown that
the Consulting Engineer is guilty of:

Q) offering, giving, recaiving or soliciting anything of vaue with a view to influencing the
behaviour or action of anyone, whether apublic officid or otherwise, directly or indirectly in
the selection process or in the conduct of the agr eement; or

2 misrepresentation of facts in order to influence a selection process or the execution of a
contr act to the detriment of the Client, including the use of collusive practicesintended to
dtifle or reduce the benefits of free and open competition.

10
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7.6

7.7

7.8

7.9

7.10

7.11

Notices

Notices under the agreement shal be in writing and will take effect from receipt a the physica
address stated in the Specific Provisons. Delivery may be by registered letter or by hand against
written confirmation of receipt or by facamile.

Publicity and Publication

Unless otherwise specified in the Specific Provisions the Consulting Engineer shal not release
public or mediastatements or publish material related to the ser vices or project withintwo (2) years
of completion of the services without the written approvad of the Client, which gpprova by the
Client shal not be unreasonably withheld. TheClient shall not make premeditated public or media
datements relating to the ser vices provided by the Consulting Engineer without the prior and full
knowledge and approva of the Consulting Engineer.

Confidentiality

Both partiesshdl kesp dl commercidly sensitiveinformation obtained by themin the context of the
agreement confidential and shall not divulge it without the written gpproval of the other party.

Variations

@) The Client may order variations to theser vices inwriting or may request theConsulting
Engineerto submit proposdls, including thetime and cost implications, for variationsto the
services,

2 Thereasonable cost of preparation and submission of such proposasand theincorporation
into the agr eement of any varigionsto the ser vices ordered by the Client, including any
increase in the Consulting Engineer’s fees and reimbursable costs, shall be agreed
between the Consulting Engineer and the Client.

Electronic Communications

The partiescontract out of the provisions of the Electronic Communications and Transactions Act
25 of 2002, unless otherwise detailed in the Specific Provisions.

Sole Agreement

This agr eement together with the attachments and appendices detailed in the agr eement and the
Specific Provisions congtitutes the sole agreement for the ser vices between the partiesand no
representation not contained herein shall be of any force or effect between the parties. No
amendmentswill be of any force and effect unless reduced to writing and signed by both parties as
expresdy intended to form part of the agr eement.
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8.2

8.3

8.3.1

8.3.2

8.3.3

SETTLEMENT OF DISPUTES
Settlement

The parties shal negotiate in good faith with aview to settling any dispute or claim arising out of or
relating to this agr eement and may not initiste any further proceedings until either party has, by
written notice to the other, declared that such negotiations have failed.

M ediation

Any such dispute or claim, which cannot be settled between the parties may be referred by the
parties without lega representation, to mediation by a single mediator. The mediator shall be

selected by agr eement between the par tiesand, failing suchagr eement, shal be nomineted by the
President of the South African Association of Consulting Engineers. The costsof the mediation shall

be borne equally between the parties

Arbitration/Litigation

If either party were unwilling to agreeto mediation or be dissatisfied with the opinion expressed by
the mediator or should the mediation fail then such party may: -

Serve processingtituting action arising out of such dispute or differencein acompetent civil court; or

With the consent of the other party refer the disputeto arbitration by asingle arbitrator to be mutualy
agreed upon or, falling agreement, to be nominated by the President of the South African Association
of Conaulting Engineers. The arbitration shal bein accordance with the provisonsof the Arbitration
Act of 1965 as amended and shdl be conducted in accordance with such procedure as may be
agreed between thepartiesor, faling such agreement, in accordance with the Rulesfor the Conduct
of Arbitration's published by the Association of Arbitrators current at the date the arbitrator is

appointed.

Service of process under Clause 8.3.1 or referrd to arbitration under Clause 8.3.2 shall takeplace
within three cdlendar months of the date of notice fromeither party declaring thet the settlement
negotiationsunder Clause 8.1 havefailed, or, if mediation isagreed on, within three calendar months
of the date of the mediator's opinion or the date upon which the mediator declaresthat the mediation
has faled. Clams not brought within the time periods set out herein will be deemed to be waived.
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